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CHAPTER 1 
 
INTRODUCTION AND BACKGROUND 
  
There are three boilerplate provisions that have become standard in contracts (more so than others), 
namely the non-variation, non-cancellation and non-waiver clauses. These clauses have a long 
history of debate as to their validity and use which applications often interlink. This is particularly 
true with recent developments in the case of  Spring Forest Trading CC v Wilberry (Pty) Ltd t/a 
Ecowash and another1 that have brought the application of the Electronic Communications and 
Transactions Act2 (ECTA) into scope with the requirements of writing and signature in these 
clauses into the digital age. 
This study explores the historical development of the above clauses in South African contract 
law. Non-variation clauses, in particular, were a subject of controversy for some time until 1964 
when the case of SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere3 was decided by 
the then Appellate Division. The validity of non-cancellation clauses will be discussed with 
reference to the case of Impala Distributors v Taunus Chemical Manufacturing Co (Pty) Ltd4 while 
the cases of Palmer v Poulter5 and Huma v Council for Scientific & Industrial Research & 
Another6 will be used to illustrate the validity of non-waiver clauses. The study also discusses the 
interpretation of these clauses in light of contractual principles such as pacta sunt servanda and 
freedom of contract. 
Case law will be used to demonstrate how one can limit the application of these clauses, 
particularly non-variation clauses due to the potentially harsh effects such clauses may carry. What 
is further to be discussed is how the requirement of writing and signature has evolved in light of 
the Spring Forest Trading CC v Wilberry (Pty) Ltd t/a Ecowash and another7 case and 
requirements of the ECTA. 
                                                 
1  2015 (2) SA 118 (SCA). 
2    Act 25 of 2002. 
3 1964 4 SA 760 (A). 
4  1975 3 SA 273 (T). 
5  1983 4 SA 11 (T). 
6  2018 39 ILJ 1753 (LC).  
7  Spring Forest Trading CC v Wilberry (Pty) Ltd t/a Ecowash and another (n 1). 
 5 
 
Due to these clauses being standard in contracts, they are not necessarily negotiated between 
parties but are simply included by drafters to form part of the contract.8 They have also been 
referred to as “non-essential business provisions”, as opposed to “commercial provisions” which 
relate to the business of the parties and which are negotiated between the parties in the process of 
concluding a contract.9 One of the challenges with execution of contracts is that in most cases, 
drafters are not the actual parties to those contracts. As a result, contracts are executed without full 
understanding of the implications of some of the clauses. As will be seen from case law, this has 
led to a number of contractual disputes. In some cases, parties only become aware of the existence 
of these clauses at the time of a dispute. 
Execution of contracts is increasingly taking place through electronic communication, resulting 
in amendments and cancellations occurring through such communication as opposed to writing or 
typing on study. This study will illustrate the validity of such variations and cancellations which 
occur through electronic communication where parties have included these boilerplate clauses in 
their written contracts. 
As much as the absence of the above clauses does not affect the validity of a contract, the 
inclusion thereof can greatly assist parties in preventing disputes of proof that may arise from the 
contract. The objective of this study is to discuss the debates around the validity of these clauses 
as discussed in case law, which will ultimately confirm their validity. The study will analyse cases 
that have dealt with the clauses and how these clauses have been interpreted in light of legislative 
developments as well as the principles of pacta sunt servanda, considerations of public policy and 
parties’ freedom of contract. It will also be important to illustrate how best these clauses can be 
drafted in order to ensure compliance with applicable legislation. 
In confirming the validity of the clauses, the study will further illustrate their relevance in 
modern commercial transactions. It will also look into circumstances under which one can escape 
the enforcement of the clauses where there is a contractual dispute and further, whether the grounds 
for avoiding application of the clauses are valid in light of the principle of pacta sunt servanda 
and other considerations as mentioned above. 
                                                 
8  Mupangavanhu “Electronic signatures and non-variation clauses in the modern digital world: The case of South 
Africa” 2016 SALJ 853 869. 
9  Van Eck The Drafting of Contracts in South Africa (2015 LLD Thesis, University of Pretoria) 25. 
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The importance of the research is thus to shed light on the application and relevance of the 
clauses; to confirm validity and to illustrate the need to still include them in commercial contracts, 
taking into account legislative requirements. The research will discuss these clauses as self-
imposed formalities, where parties have elected to reduce their contracts to writing. 
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CHAPTER 2 
 
OVERVIEW OF NON-VARIATION, NON-CANCELLATION AND NON-WAIVER 
CLAUSES 
 
In order for one to understand the reasons for including non-variation, non-cancellation and non-
waiver clauses in contracts, it is important to briefly explain the definition of a contract and the 
requirements for its validity. 
A contract is defined as “an agreement entered into by two or more persons with the intention 
of creating a legal obligation or obligations”.10 In order for an agreement to be recognised as a 
legally binding contract, it must satisfy certain requirements. It must be legal and lawful in that it 
must not be prohibited by any law; performance in terms of the contract must be physically 
possible; parties concluding the contract must have the necessary capacity to contract; parties must 
reach consensus, in that that there must be a meeting of minds between or among the parties on 
material aspects of the contract; the agreement must have a “definite or determinable content” in 
order for obligations to be ascertainable and enforceable; lastly the contract must comply with 
formalities, whether imposed by legislation or parties themselves.11 
Although not all contracts are required by law to be in writing in order to be valid, parties may 
elect to reduce their contract to writing.12 The reason to reduce a contract to writing may be that 
the written document must serve as proof of an existing oral agreement, in which case the contract 
will be valid even if it is never reduced to writing.13 Parties may also decide that the contract will 
not be binding until it is reduced to writing, in which case an oral agreement will not be binding.14 
Where there is doubt on whether writing is required for validity or for proof, the presumption is 
that it is only required for the purpose of proof.15 
In electing to reduce their contract to writing, parties are free to prescribe certain formalities 
that will govern the contract.16 They may elect to include non-variation, non-cancellation and non-
                                                 
10  Hutchison The Law of Contract in South Africa (2017) 6. 
11  Hutchison (n 10) 6.  
12  Bhana Student’s Guide to the Law of Contract (2015) 137. 
13 Hutchison (n 10) 168; Joubert General Principles of the Law of Contract (1987) 156 – 157. 
14 Hutchison (n 10) 168. 
15  Bhana (n 12) 145; Joubert (n 13) 157; Goldblatt v Fremantle 1920 123 (AD). 
16  Van Huyssteen Contract Law in South Africa (2017) 94. 
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waiver clauses into the contract. In such an instance, these clauses would be regarded as a self-
imposed formality. For the purposes of this study, writing and signature will only be discussed as 
a self-imposed formality and not a formality required by law. 
A written contract may prescribe that no subsequent amendment of the contract will be valid 
and binding unless it is reduced to writing and signed by the parties. This is achieved through a 
non-variation clause.17 A typical example of a non-variation clause would read “no variation of 
the contract will be of any force and effect unless it is reduced to writing and signed by the 
parties”.18 Strictly interpreted, this means that any oral variation of the contract will not suffice if 
not made in accordance with the non-variation clause. Parties may also prescribe formalities for 
cancellation of a contract, which will be in the form of a clause stating that no cancellation of a 
contract will be valid unless it is reduced to writing and signed by the parties. Cancellation is a 
means of terminating or extinguishing a contract, and can occur through mutual agreement or 
through the exercise of a right.19 
It has been argued that a waiver can be used to escape the enforcement of a non-variation clause 
and for this reason, a non-waiver clause has also become common in contracts.20 A waiver has 
been defined as “the passing by or declining to take advantage of a legal right, whereby such legal 
right becomes lost”.21 A non-waiver clause would typically state:22 
 
“No latitude or indulgence shown or extension of time granted by the creditor on any particular occasion 
should be construed as a waiver of his or her right to insist upon strict compliance with the terms of the 
contract, or of his or her remedies in respect of any prior or subsequent breach of the contract.”  
 
In the chapters that follow, greater emphasis will be placed on non-variation clauses. It will be 
illustrated through case law that non-cancellation and non-waiver clauses are effective when 
coupled with a non-variation clause.  
 
 
                                                 
17   Bhana (n 12) 147. 
18  Bhana (n 12) 147. 
19  Tager “The effect of non-variation clauses in contracts” 1976 SALJ 423 430. 
20  Hutchison (n 10) 176. 
21  Tager (n 19) 435. 
22   Hutchison (n 10) 176. 
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CHAPTER 3 
 
INTERPRETATION OF NON-VARIATION, NON-CANCELLATION AND NON-
WAIVER CLAUSES 
 
3.1  Cornerstones of the law of contract  
 
Freedom of contract and the principle of pacta sunt servanda are held with high regard and are 
important cornerstones of the law of contract.23 Freedom of contract means that people are free to 
choose with whom they wish to enter into a contract as well as the terms to govern that contract.24 
Pacta sunt servanda is the principle that provides that contracts freely entered into must be 
honoured and enforced by the courts.25 The principles of good faith and privity of contract have 
also been regarded as cornerstones of contract.26 Good faith requires parties to act honestly in their 
dealings with one another, while privity of contract means that a contract gives rise to rights and 
obligations only in respect of parties to such contract and not third parties.27 
The notion of sanctity of contract is said to go hand in hand with freedom of contract, and with 
the “philosophies of individualism and economic liberalism”.28 Sanctity of contract requires that 
contracts that are freely entered into be strictly enforced.29 Ultimately the purpose of the law of 
contract is to ensure that parties are held accountable for contracts they enter into.30 It is further to 
ensure that commercial certainty is maintained, through the provision of a framework within which 
people can freely transact and conduct business activities, with the assurance that the contracts 
they entered into will be given effect to.31 It is safe to state that courts have a duty to give effect to 
these principles in advancing the law of contract. 
                                                 
23 Hawthorne “Distribution of wealth, the dependency theory and the law of contract” 2006 THRHR 48 53. 
24 Hutchison (n 10) 21; Hawthorne (n 23) 53; Hawthorne “The principle of equality in the law of contract 1995 
THRHR 157 163. 
25 Mohamed’s Leisure Holdings (Pty) Ltd v Southern Sun Hotel Interests (Pty) Ltd 2018 2 SA 314 (SCA) 
      at par 24; Barkhuizen v Napier 2007 5 SA 323 (CC) at par 57. 
26 Hutchison (n 10) 22. 
27 Hutchison (n 10) 22. 
28 Mohamed’s Leisure Holdings (Pty) Ltd v Southern Sun Hotel Interests (Pty) Ltd (n 25) at par 23. 
29 Hawthorne (n 23) 55. 
30 Hutchison (n 10) 22. 
31 Hutchison (n 10) 22-23; Hawthorne (n 23) 55. 
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The Constitutional Court’s approach to the principle of pacta sunt servanda can be seen in the 
case of Barkhuizen v Napier32 where Ngcobo J referred to it as “a profoundly moral principle, on 
which the coherence of any society relies”.33 He further stated that the principle “… gives effect 
to the central constitutional values of freedom and dignity. Self-autonomy or the ability to regulate 
one’s own affairs, even to one’s own detriment, is the very essence of freedom and a vital part of 
dignity”.34 
 
3.2 Interpretation 
 
It has been said that because a non-variation clause restricts the freedom to contract, it must be 
restrictively interpreted.35 It has also been said that courts should approach cases of non-variation 
clauses with caution as such clauses are included in contracts as standard terms and not 
negotiated.36 The same argument can apply to non-waiver and non-cancellation clauses as they are 
also included as standard terms. A non-variation clause prohibits oral variation and thus, an act 
that does not amount to a variation will not be affected by such a clause.37 In Chapter 5, a 
distinction is made between a variation and a waiver. 
With cancellation, the argument is that a partial cancellation of a contract would amount to a 
variation, while a cancellation of the entire contract would not.38 This means that an oral 
cancellation of a contract should succeed despite the presence of a non-variation clause because a 
cancellation does not amount to a variation.39 A cancellation brings a contract to an end, as opposed 
to varying it, which would result in the contract continuing.40 The court in Impala Distributors v 
Taunus Chemical Manufacturing Co (Pty) Ltd41 however suggested obiter that a non-variation 
                                                 
32 Barkhuizen v Napier (n 25). 
33 Barkhuizen v Napier (n 25) at par 87. 
34 Barkhuizen v Napier (n 25) at par 57.  
35 Cornelius Principles of the Interpretation of Contracts in South Africa (2016) 109; Christie The law of contract 
in South Africa (2006) 448. 
36 Mupangavanhu (n 8) 869. 
37 Hutchison (n 10) 172. 
38 Van Huyssteen (n 16) 95. 
39 Hutchison (n 10) 172. 
40 Hutchison (n 10) 172. 
41 Impala Distributors v Taunus Chemical Manufacturing Co (Pty) Ltd (n 4). 
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clause on its own would prevent an oral cancellation of the contract, but this view was criticised.42 
Criticism against this view was that there was no need for the court to consider whether a non-
variation clause also entrenched a cancellation because the Shifren case43 stated that a non-
variation clause prohibits an oral variation.44 The reasons given in the Shifren case45 for upholding 
the validity of a non-variation clause need not apply to cancellation of a contract. The purpose of 
a non-variation clause is to ensure that throughout the existence of a contract, all variations are 
effected in writing.46 
Non-variation clauses operate to prevent disputes regarding oral variations, while cancellation 
of a contract means that the provisions of the contract “cease to operate” and therefore there can 
be no dispute over such provisions.47 It was thus argued that if parties wish to limit cancellation to 
writing, they must include a non-cancellation clause and not rely on a non-variation clause for this 
purpose.48 An extension of a non-variation clause to include cancellation would amount to an 
unfair intrusion on the parties’ contractual freedom.49 This criticism holds merit and one is inclined 
to agree therewith. Parties have the freedom to incorporate any clauses they wish to have in their 
contract, which includes a non-cancellation clause. A non-variation and a non-cancellation clause 
perform different functions. If a non-variation clause were to be interpreted to also extend to 
cancellation, there would be no need for a non-cancellation clause in a contract. 
A non-cancellation clause is restrictively interpreted and applies only to consensual 
cancellations and will thus not prevent a party from unilaterally cancelling a contract on the basis 
of breach by the other party.50 The same argument has been advanced for a waiver and is supported 
by the Impala Distributors case51 which held that an oral waiver would be binding despite the 
presence of a non-variation clause. The same as with a non-cancellation clause, if a non-variation 
clause were to be interpreted to also extend to a waiver, there would be no need for a non-waiver 
                                                 
42 Tager (n 19) 432-433. 
43 SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere (n 3). 
44 Tager (n 19) 432. 
45 SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere (n 3). 
46 Tager (n 19) 432. 
47 Tager (n 19) 432; SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere (n 3). 
48 Tager (n 19) 432.  
49 Tager (n 19) 432.   
50 Hutchison (n 10) 171; Kerr The Principles of the Law of Contract (1998) 142. 
51 Impala Distributors v Taunus Chemical Manufacturing Co (Pty) Ltd (n 4). 
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clause in a contract. The case of Milner v Dannecker52 illustrated the courts’ restrictive 
interpretation of non-waiver clauses. The court held that a pactum de non petendo, which is an 
agreement not to sue, was not a wavier and was thus not affected by a non-wavier clause in a 
contract. A pactum de non petendo does not amount to a permanent abandonment of a right but is 
merely an agreement not to enforce the agreement in court for a specific time or period.53 A non-
waiver clause, on the other hand, requires a permanent abandonment of a right.54 
This chapter has reflected on the interpretation of non-variation, non-cancellation and non-
waiver clauses, as well as important principles underlying the law of contracts. The importance of 
considering these principles in contractual disputes is to ensure that they are not infringed. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
52 2001 1 SA 928 (C). 
53 Bhana (n 12) 150. 
54 Bhana (n 12) 150. 
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CHAPTER 4 
 
CASE LAW ON NON-VARIATION, NON-CANCELLATION AND NON-WAIVER 
CLAUSES 
 
4.1  Non-Variation Clauses 
 
4.1.1  SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere55  
 
The landmark case of SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere56 put an end 
to the uncertainty and controversy surrounding non-variation clauses. Prior to 1964, there was 
much uncertainty around the validity of non-variation clauses, with some authors questioning not 
only validity of the clauses but the effectiveness thereof.57 In this case, SA Central Co-op Grain 
Ltd (“lessee”) had entered into a Lease Agreement with Shifren (“lessor”). The contract contained 
the following clauses: 
 
“11. The tenant shall not have the right to sublet the said business premises or any portion thereof nor 
shall he have the right to cede this agreement to any person whomsoever without, in either event, the 
written consent of the owner first being had and obtained.” 
 
“19. Any variations in the terms of this agreement as may be agreed upon between the parties shall be 
in writing otherwise the same shall be of no force or effect.” 
 
The contract also contained a cancellation clause which entitled the aggrieved party to cancel the 
contract for any material breach. The lessee had ceded its rights to a third party without the lessor’s 
written consent. The lessor applied for cancellation of the contract and eviction of the lessee and 
the cessionary from the premises on the basis of breach of contract. The lessee relied on a 
subsequent oral amendment of the contract in terms of which cession had been allowed. The lessee 
argued that the lessor had by way of the oral permission to the cession impliedly agreed to amend 
                                                 
55 SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere (n 3). 
56 SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere (n 3). 
57 Francis “Non-variation clause – A further postscript” 1963 SALJ 395 401. 
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clause 11 of the contract. In the high court Potgieter J had held that evidence of a subsequent oral 
variation was inadmissible. The lessee then appealed the decision. 
The question before the Appellate Division was whether it was possible for parties to impliedly 
amend clause 11 despite the presence of a non-variation clause. Both parties sought to rely on the 
principle of pacta sunt servanda to advance their argument. The lessee argued that giving effect 
to the non-variation clause would amount to an unjustifiable invasion of the parties’ freedom to 
change their minds and amend the contract. The lessor, on the other hand, argued that failure to 
give effect to the clause would “amount to an unjustifiable limitation of the fundamental principle 
that the parties are free to agree on any term that is not immoral, contra bonos mores or against 
public policy”.58 
The court referred to the case of Goldblatt v Freemantle59 which confirmed that parties can 
legally impose upon themselves a limitation to the effect that they will not conclude a particular 
contract unless it is in writing. The court held that the non-variation clause was valid and not 
against public policy and that no verbal variation of a contract would be effective if the non-
variation clause entrenched both itself and all other clauses of the contract against oral variation. 
The enforcement of such clause was in line with the principle of pacta sunt servanda, in terms of 
which contracts that are freely entered into must be enforced. The clause did not violate the parties’ 
freedom to contract because they could still amend the contract provided they complied with 
formalities they themselves had set. The court also stressed that the importance of a non-variation 
clause was to prevent disputes and problems of proof that might otherwise arise if oral variations 
were permitted. The court also acknowledged that a non-variation clause that does not entrench 
itself against oral variation may be orally amended. Although it attracted wide criticism, the case 
serves as authority for the validity of non-variation clauses in contracts. 
The enforcement of non-variation clauses definitely has the potential of producing an  unfair 
outcome and for this reason, the case was heavily criticised and the decision inevitably attracted 
criticism with some authors arguing that the clause had no place in the modern law of contract.60 
Criticism of the Shifren case is discussed in Chapter 5. 
 
                                                 
58 Hutchison “Non-variation clauses in contract: Any escape from the Shifren straitjacket” 2001 SALJ 720. 
59 Goldblatt v Freemantle (n 15). 
60 McLennan “The demise of the non-variation clause in contract” 2001 SALJ 574 580. 
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4.1.2 Brisley v Drotsky61  
 
This case concerned the validity of a non-variation clause in a Lease Agreement. Ms Brisley 
(lessee) and Drotsky (lessor) had concluded a Lease Agreement which contained a clause to the 
effect that any amendment to the agreement would only be valid if reduced to writing and signed 
by the parties. The agreement also contained a cancellation clause which entitled an aggrieved 
party to cancel the contract upon breach by the other party. The lessee had repeatedly failed to pay 
her monthly rent on time which resulted in the lessor instituting proceedings to evict the lessee and 
cancel the agreement. 
The lessee sought to rely on an oral variation of the agreement in terms of which the lessor had 
allowed late payment of rent. The lessor in turn relied on the non-variation clause which meant 
that the oral variation could not suffice. The lessee argued that enforcement of the non-variation 
clause would be unreasonable, unfair and in conflict with the principles of good faith and the 
values of the 1996 Constitution (“the Constitution”)62 given the discrepancies in bargaining power 
between the parties. 
In arriving at its decision, the court unanimously reaffirmed the Shifren principle and held that 
overturning the Shifren decision would cause uncertainty to the law of contract and evidentiary 
challenges and would “significantly complicate (if not completely disrupt) trade”.63 The court 
stressed that the clause does not detract from constitutional considerations of equality. It was held 
that discrepancies in bargaining power did not arise in the context of non-variation clauses as the 
clause operates for the benefit of both parties.64 In fact, Cameron JA stated that “where a 
contracting party, strong or weak, seeks to invoke the writing-only requirement in deceit or to 
attain fraud, the courts will not permit it to do so”.65 Providing judges with the discretion to 
overthrow contractual provisions based purely on their unfairness or reasonableness would amount 
to a grave disregard of the principle of pacta sunt servanda.66 Accordingly, it was held that the 
non-variation clause had to be enforced. What is also important from the judgment of Cameron JA 
                                                 
61 2002 (4) SA 1 (SCA). 
62 Constitution of the Republic of South Africa, 1996.  
63 Bhana and Pieterse “Towards a reconciliation of contract law and constitutional values: Brisley and Afrox 
revisited” 2005 SALJ 865 872; Brisley v Drotsky (n 61) paras 8, 10, 21 and 24. 
64 Brisley v Drotsky (n 61) at paras 7, 12 and 24. 
65 Brisley v Drotsky (n 61) at par 90. 
66 Brisley v Drotsky (n 61) at par 15, 21-22 and 24. 
 16 
 
is how he stressed that all law, including the common law of contract is subject to the 
Constitution.67 Law that is inconsistent with the Constitution will therefore be struck down. He 
reiterated the case of Sasfin (Pty) Ltd v Beukes68 that in addition to the exception of fraud, there 
may be circumstances where a contract will not be enforced because “the object it seeks to achieve 
is contrary to public policy”.69 He stated that public policy is rooted in the Constitution and the 
values enshrined in it. 
As much as the court decided in favour of the enforcement of the non-variation clause, what is 
also evident from this judgment is that courts may struck down clauses that are found to be contrary 
to public policy. While non-variation clauses are valid and enforceable, one may be able to escape 
enforcement of the clause if the principles of public policy do not permit. In such a case, it would 
not be the clause that is contrary to public policy but rather the enforcement thereof or the object 
that it seeks to achieve. 
 
4.1.3 Nyandeni Local Municipality v Hlazo70 
 
In this case, Nyandeni Municipality (“the municipality”) had appointed Mr Hlazo as its municipal 
manager in terms of a written employment contract. During Mr Hlazo’s period of employment, 
the municipality had a forensic investigation conducted, whereafter, a report was compiled 
highlighting some financial irregularities concerning Mr Hlazo as the municipal manager. As a 
result of the findings in the report, Mr Hlazo was suspended and then subjected to a disciplinary 
hearing. 
Following the disciplinary hearing, Mr Hlazo was found guilty of charges relating to financial 
misconduct. He was thereafter afforded an opportunity to make representations on why a 
recommendation should not be made to the municipal council for his dismissal. 
While his reasons and representations were being considered, Mr Hlazo decided to tender in his 
resignation with immediate effect. The municipality rejected his resignation and instead resolved 
to dismiss him with immediate effect. In an attempt to escape the implications of a dismissal as 
opposed to a resignation, Mr Hlazo challenged the disciplinary procedure which was followed. He 
                                                 
67 Brisley v Drotsky (n 61) at par 88. 
68 1989 1 SA 1 (A); Brisley v Drotsky (n 61) at par 91. 
69 Brisley v Drotsky (n 61) at par 91. 
70 2010 4 SA 261 (ECM). 
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sought to rely on a clause in his employment contract which prescribed arbitration as a mandatory 
procedure for dispute resolution and a non-variation clause prohibiting oral variations to the 
contract. The non-variation provision was contained in clause 14 of the contract and read: 
 
“14. Except by resolution of the Council of the Municipality, no variation, modification or waiver of 
any provision of this agreement, or consent to any departure therefrom, shall in anyway be of any force 
or effect unless confirmed in writing and signed by the parties and then such variation, modification, 
waiver or consent shall be effective only in the specific instance or given.” 
 
Mr Hlazo argued that the disciplinary procedure followed was flawed in that it did not comply 
with the procedure set out in the contract for dispute resolution and further that for parties to depart 
from the procedure in the contract, they needed to adhere to the non-variation clause. The 
municipality argued that by his conduct, Mr Hlazo waived compliance with the arbitration and 
non-variation clauses. The court made reference to two conflicting arguments in relation to non-
variation clauses or the so-called Shifren principle. On the one hand, giving effect to a non-
variation clause would “unjustifiably invade the right of the parties’ freedom to change their minds 
and alter their contract orally”. On the other hand failing to give effect to such a clause would 
violate the fundamental principle of pacta sunt servanda, which requires that contracts freely 
entered into be enforced.71 The court stressed that because the non-variation clause was a provision 
of the agreement, it entrenched both itself and other provisions of the agreement against oral 
variation.72 This effectively meant that the municipality’s argument that Mr Hlazo consented to a 
waiver or variation of the non-variation clause failed because for such variation or waiver to be 
effective, it had to be in writing.73 
The municipality also attempted to rely on the principle of estoppel. It argued that Mr Hlazo 
was estopped from relying on the non-variation clause because the municipality having relied on 
a representation made by Mr Hlazo that he had consented to a variation of the arbitration and non-
variation clauses, had acted to its prejudice by not invoking the literal meaning of clause 16.2 of 
the agreement, which was the arbitration clause. In addressing the issue of estoppel, the court relied 
                                                 
71 Nyandeni Local Municipality v Hlazo (n 70) at par 41. 
72 Nyandeni Local Municipality v Hlazo (n 70) at para 45. 
73 Nyandeni Local Municipality v Hlazo (n 70) at para 45. 
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on the case of HNR Properties CC and Another v Standard Bank of SA Ltd74 and acknowledged 
that in certain cases reliance on estoppel may not amount to a violation of the Shifren principle. 
The court quoted the following passage from Hutchison’s article:75 
 
“The doctrine of estoppel can offer but limited assistance in circumventing a non-variation clause. A 
plea of estoppel can be upheld only if the effect thereof is not to vary the contract, but rather, for example, 
to discharge an obligation or to establish a pactum de non petendo. Whether resort to estoppel is 
necessary in such circumstances is debatable.” 
 
Furthermore, clause 17.2 of the employment contract prevented reliance on estoppel. The clause 
read: 
 
“17.2. This agreement therefore constitutes the sole agreement between the parties and no representation 
not contained herein shall be of any force between the parties.” 
 
The court stated that Mr Hlazo’s representations which the municipality relied upon masqueraded 
as a waiver of the non-variation clause which is prohibited by the Shifren principle. The 
representation also did not amount to “a pactum de non petendo or the discharge of an obligation” 
and as such, reliance on estoppel could not be permitted.76 
The municipality also argued that enforcement of the non-variation clause would allow Mr 
Hlazo to go back on his word which would amount to a violation of the principle of good faith and 
thus offend public policy. The court on this aspect relied on a number of court decisions that ruled 
on the principle of public policy77 and acknowledged that public policy can in certain 
circumstances trump contractual terms. The question that the court was faced with was whether 
the challenged contractual term was per se contrary to public policy. The court stated that in the 
present case it could not be said that the non-variation clause was contrary to public policy. The 
municipality’s argument was that the operation of the clause would offend public policy. The test 
                                                 
74 2004 4 SA 471 (SCA). 
75 Nyandeni Local Municipality v Hlazo (n 70) at par 54; Hutchison (n 48) 746. 
76 Nyandeni Local Municipality v Hlazo (n 70) at par 55. 
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was “to determine public policy at the time the court is asked to enforce the term, having regard 
to the prevailing circumstances and the effect of the order at the time”.78 
The court held that Mr Hlazo did not have a “bona fide” defence to the case. He sought to 
invoke the Shifren principle not for a legitimate purpose but for an ulterior purpose of delaying his 
dismissal and for financial gains.79 It was stressed that public policy requires courts to prevent 
litigants with illegitimate motives from abusing processes of the law.80 
The court also referred to section 34 of the Constitution which states that “anyone has the right 
to have any dispute resolved by the application of law decided in a fair public hearing before a 
court or, where appropriate, another independent impartial tribunal or forum”. 
It was stated that this right includes the right to be protected against the abuse of the process of 
law. On the facts of this case it was held that public policy favoured the rule of law as a 
fundamental cornerstone of the Constitution and that a departure from the Shifren principle was 
permissible.81 This meant that Mr Hlazo could not be allowed to rely on the non-variation clause 
to challenge the disciplinary process and his dismissal. 
 
4.1.4 GF v SH82 
 
This case concerned a written Divorce Settlement Agreement which had been made an order of 
court following the parties’ divorce. In terms of the agreement, SH was awarded custody of the 
parties’ two minor children, subject to GF’s right of reasonable access. The agreement also 
required GF to pay monthly maintenance of R5000.00 for each child and to further pay for the 
children’s medical and educational expenses. 
Following the divorce, parties continued to have ongoing disputes relating to payment of 
maintenance and the overall upbringing of the children. SH then proceeded to obtain a writ of 
execution against GF to settle outstanding maintenance under the divorce order. GF in turn applied 
to have the writ set aside. GF relied on a subsequent agreement between himself and SH in terms 
                                                 
78 Nyandeni Local Municipality v Hlazo (n 70) at par 82-83.  
79 Nyandeni Local Municipality v Hlazo (n 70) at par 108. 
80 Nyandeni Local Municipality v Hlazo (n 70) at par 125. 
81 Nyandeni Local Municipality v Hlazo (n 70) at par 126.  
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of which, changes were made to the residency of the children and payment of maintenance.83 The 
agreement for these changes was reached through the assistance of a mediator and was concluded 
in order to give effect to the best interests of the minor children. In terms of this agreement, parties 
had agreed that the children would stay with the parties in alternative weeks and further, that GF 
would make maintenance agreements directly to third parties and not to SH. 
SH argued that even though there may have been changes to the residency arrangements insofar 
as these related to the minor children, this did not absolve GF from complying with the express 
provisions of the Divorce Settlement Agreement relating to maintenance payments.84 Placing 
reliance on the Shifren principle, SH invoked the following clause from the Divorce Settlement 
Agreement which meant that any informal variation of the agreement would be of no force and 
effect:85 
 
“Save for the above, the provisions of this agreement shall not be capable of being varied (save by a 
court of competent jurisdiction), amended, added to, supplemented, novated or cancelled unless this is 
contained in writing and signed by both parties.” 
 
The question before the court was “whether the original maintenance obligations were capable of 
being varied by the purported mediated agreement, and, if so, whether in fact they were so 
varied”.86 What was also an issue for determination was whether the Shifren principle applies 
without exception and if not, the court needed to determine the circumstances under which 
enforcement of the clause could be circumvented.87 
Referring to Nyandeni Municipality v Hlazo,88 the court acknowledged that as much as the 
Shifren principle is firmly entrenched in our law, in appropriate cases the demands of public policy 
may warrant a departure from the principle.89 The court distinguished the current case from 
commercial cases in which the Shifren principle usually applies. This case was to be determined 
in the context of family law and thus different considerations “distinguishable from those applying 
                                                 
83 GF V SH (n 82) at par 8. 
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in the world of commercial contracts” had to be taken into scrutiny.90 These considerations 
included the best interests of the children, the obligations of parents to maintain their children and 
the fact that in the real world, parents may in certain cases have to make decisions that are in the 
best interests of their children, which decisions may require a departure from the terms of a 
settlement agreement.91 
Kollapen J stated that while the Shifren principle is firmly established in our law, a need to 
depart therefrom might “not only be constitutionally permissible, but perhaps even constitutionally 
mandated”.92 The learned judge said that strict adherence to the Shifren principle may well mean 
that parents become burdened with a “disproportionate share of their responsibility in respect of 
the maintenance and upbringing of a minor child”.93 It may also have the effect of preventing a 
parent from doing what is in the best interests of the child, as opposed to doing what is in 
accordance with an existing settlement agreement, terms of which may not have taken into 
consideration “changing times and developments relevant to the context”.94 
The court agreed that there was indeed an oral variation of the original Divorce Settlement 
Agreement, and stated that the variation of the agreement represented efforts by the parties on how 
they would engage each other on their respective obligations towards their children.95 The judge 
further stated that it would be unfair to ignore the subsequent agreement between the parties simply 
because it was never reduced to writing and signed by both parties, and that insisting on 
compliance with the court order in the face of a mediated agreement would offend the principles 
of public policy.96  
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4.2 Non-cancellation clauses 
 
4.2.1 Impala Distributors v Taunus Chemical Manufacturing Co (Pty) Ltd97 
 
As a general rule, parties are free to cancel their agreement at any time they wish. However, they 
may also choose to prescribe formalities to govern cancellation of a written contract.98 Considered 
a leading case on the validity of non-cancellation clauses, this case concerned the validity of an 
oral cancellation of a written agreement. Impala Distributors (“Impala”) had concluded a 
Distribution Agreement with Taunus Chemical Manufacturing Co (Pty) Ltd (“Taunus”) in terms 
of which the latter was obliged to purchase products from Taunus. Impala was dissatisfied with 
Taunus’ performance and stopped payment on certain cheques. When Taunus instituted a claim 
for payment against the cheques, Impala argued that it was no longer obliged to honour the 
payments as the contract had been cancelled by way of an oral agreement. The contract contained 
the following clauses: 
 
“9.  This agreement shall commence on 17 January 1972 and shall continue until terminated in 
accordance with the provisions hereinafter appearing. 
(a) This agreement may be terminated by the mutual consent in writing of the company and the 
distributor, and under the terms of such written agreement as may be reached between them at the time.” 
“18. (a) No variations of this agreement shall be of any force or effect unless evidenced in writing and 
dated and signed by a duly authorised director of the parties.” 
 
A magistrate had held that the contract could only be validly cancelled if such cancellation was 
done in writing. The questions that the high court was faced with were whether an oral cancellation 
of the contract was possible and further, whether a party was bound by an oral waiver of his right 
to insist on writing. The court accepted that these two issues were not dealt with in the Shifren 
case. 
In the high court, Hiemstra J relied on the Shifren judgment and held that the oral variation was 
ineffective and could therefore not be relied on by Impala. The non-cancellation clause was 
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coupled with a non-variation clause. The court held that but for the non-variation clause, parties 
could have been able to cancel the contract informally by doing away with the requirement for 
writing. The inclusion of a non-variation clause in the contract meant that the clause entrenched 
both itself and the non-cancellation clause against oral variation. The court effectively extended 
the Shifren principle to non-cancellation clauses so that where parties choose to include a non-
cancellation clause in a contract coupled with a non-variation clause, they cannot cancel the 
contract orally.99 
 
4.3 Non-waiver clauses 
 
4.3.1 Palmer v Poulter100 
 
This case concerned a contract for the sale of immovable property. The appellant had sold a piece 
of property to the respondent for an amount of R49 000.00. In terms of the agreement, a deposit 
of R2000.00 was payable on signature of the Sale Agreement, while the balance of R47000.00 was 
payable upon registration and transfer. The agreement further obliged the respondent to furnish 
guarantees for the balance of the purchase price within a specific period. Clause 7 of the agreement 
entitled the appellant to cancel the agreement should the respondent fail to provide the guarantees 
or comply with any other obligation in terms of the agreement following notice to the respondent 
to fulfil such obligation. Clause 9 of the agreement read: 
 
“Any latitude or extension of time which may be allowed by the seller to the purchaser in respect of any 
payment provided for herein, or any matter or thing which the purchaser is bound to perform or observe 
in terms hereof, shall not in any circumstances be deemed to be a waiver of the seller's right at any time, 
to require strict and punctual compliance with each and every provision or term hereof.” 
 
Clause 15 of the agreement provided that no variation or cancellation of the agreement would be 
binding unless reduced to writing and signed by the parties before witnesses. The respondent paid 
the deposit on time but failed to furnish the guarantees within the stipulated time period. Following 
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such failure, the appellant called the respondent to inquire on the delay with furnishing the 
guarantees. The respondent then volunteered to pay a further amount of R2000.00 from the 
outstanding amount. The appellant accepted this amount but stated in court that at no stage did she 
absolve the respondent from his obligation to furnish the guarantees timeously. She, however, had 
not informed or indicated to the respondent that despite acceptance of the payment, she had been 
contemplating cancelling the agreement on the basis of the failure to furnish the guarantees 
timeously. On the same day that the parties reached agreement on payment of the R2000.00, the 
appellant’s attorney addressed a letter to the respondent calling for the furnishing of the guarantees 
and requesting that these be furnished within ten days of receipt of the letter. Although in the letter 
the respondent was “urged’ to furnish the guarantees, there was no indication that failure to furnish 
the guarantees would result in the appellant cancelling agreement.101 A further letter was sent to 
the respondent, requesting him to telephone the respondent’s attorney to make arrangements to 
sign the transfer documents. The respondent duly signed the transfer documents and further paid 
the transfer costs. At no time during this period did the appellant inform the respondent that she 
was reserving her right to cancel the Sale Agreement due to failure to furnish the guarantees on 
time. A few days after signing the transfer documents and paying the transfer costs, the respondent 
was sent a letter in terms of which the appellant was cancelling the Sale Agreement for failure to 
provide guarantees. 
The respondent argued that had the appellant expressed the urgency to have the guarantees, 
these would have been produced. The appellant argued that this contention illustrated that the 
respondent did not believe that the appellant had waived her rights to claim the guarantees. The 
respondent argued that the appellant had waived the right to cancel the agreement when it accrued 
to her on the day the guarantees should have been furnished, and that the cancellation was not 
valid as the appellant had failed to demand the guarantees in writing through registered post as 
required by the agreement. Secondly, and alternatively, that the appellant had, upon accrual of her 
right to cancel the agreement, elected not to enforce this right or had waived it. 
The appellant relied on the case of Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial 
Administration102 for the requirements of waiver, that the person relying on it must establish a 
belief on his part that there was such “acquiescence” or waiver by the other party and that this has 
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been accepted by the person relying thereon as the basis of their future relationship. She further 
relied on the cases of Sotiriadis v Patel103 and Sadar Investments (Pty) Ltd v Caldeira104 to argue 
that clause 9 of the agreement precluded the respondent from relying on waiver. 
The court stated that the above cases could not be relied upon as all they decided was that a 
term such as clause 9 in the present agreement is a notice, in advance, by the seller to the purchaser 
and an acknowledgment by the purchaser that conduct on the part of the lessor, which might 
otherwise give rise to an estoppel, may not be taken by the lessee to be such conduct. The court 
emphasised that the critical question was “whether the wording of clause 9 applied to a waiver by 
appellant of an accrued right to cancel the agreement or to an election not to invoke such a right.”105 
When the matter appeared before the Witwatersrand Local Division, Phillips J had held that on 
a proper construction of clause 7, the requirement for the giving of written notice as a condition 
precedent to the right of cancellation related only to a failure to comply with the “other obligations” 
referred to in the clause and not to a failure to furnish the guarantee timeously. On the alternative 
submission however, he had found that Palmer (appellant in the present case) had, upon the accrual 
of her right to cancel the agreement, elected to abide by the contract and was precluded from 
cancelling the agreement without placing respondent in breach of contract.106 
On appeal, the finding on clause 7 was not challenged. It was only the second finding, that of 
waiver of the right to cancel, that was challenged. The court agreed with the respondent, that he 
believed that the appellant had waived her accrued right to cancel the agreement and that he relied 
on such waiver as the basis for their future relationship. This was also reflected in the payment of 
R2000.00, the signing of transfer documents and payment of transfer costs. The court held that the 
appellant could not rely on the non-waiver clause to enforce cancellation. This was because the 
court felt that clause 9 did not apply to cancellation of the contract but to “punctual compliance 
with each and every provision or term”.107 It was held that her actions in accepting the R2000.00 
as part payment towards the sale, causing the transfer documents to be signed and failing to 
indicate to the respondent at any point that she reserved the right to cancel the contract, did not 
indicate an intention to cancel the contract.  
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4.3.2 Huma v Council for Scientific & Industrial Research & another108 
 
The above case arose in the context of labour law and was concerned with, among other issues, 
whether an employee’s delay in exercising her right under an employment contract amounted to a 
waiver. Huma (“employee”) had been employed by the respondent as Group Executive: Human 
Resources on a five year fixed-term contract. During her first year of employment the employee 
was charged with misconduct and subjected to a disciplinary hearing. She was then found guilty 
and dismissed. She was also paid three months’ salary in lieu of notice. The employee lodged an 
appeal to her dismissal, which appeal was lodged with the respondent’s Board chairman, a “Mr 
Majozi”. In terms of the respondent’s disciplinary code, Mr Majozi handled appeals. Through a 
letter, Mr Majozi responded to the employee’s lodgement of appeal and recommended that an 
external party be appointed to preside over the appeal as Mr Majozi had appointed the disciplinary 
committee that presided over the employee’s hearing. This recommendation was subject to the 
employee’s consent. 
The employee accepted the above recommendation two months after receipt of Mr Majozi’s 
letter. Mr Majozi in turn informed the employee that her failure to accept within a “reasonable” 
period had been construed as a rejection and the recommendation had lapsed. The respondent’s 
disciplinary code, which had been incorporated into employees’ written employment contract 
stated that employees wishing seeking to refer disputes to the Commission for Conciliation, 
Mediation and Arbitration could only do so after all internal remedies had been exhausted. In this 
case the appeal process needed to be concluded before the employee could refer a dispute to an 
external body. 
Following Mr Majozi’s response, the employee brought an application for specific performance 
to compel the respondent to ensure that an appeal process is followed. The respondent argued that 
the employee could only institute a claim for specific performance in the case of breach of contract. 
Clause 13.2 of the employee’s written contract of employment was a non-waiver clause which 
read: 
 
“13.2 No relaxation or indulgence which either the CSIR or the group executive may show to the other, 
as the case may be, shall in any way prejudice or be deemed to be a waiver of her rights hereunder, nor 
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shall such relaxation or indulgence preclude or stop the CSIR or the group executive, as the case may 
be, from exercising its rights in terms of this agreement in respect of any further breach.” 
 
The court summarised the requirements of waiver from the case of Lufuno Mphaphuli & 
Associates (Pty) Ltd v Andrews & Another 109 and said that the question for determination was 
whether the employee’s delayed response to Mr Majozi’s recommendation amounted to a tacit 
waiver of her right to an internal appeal.110 The court relied on the case of Paradyskloof Golf Estate 
(Pty) Ltd v Stellenbosch Municipality111 in which it was expressed that whether a contracting 
party’s delay in exercising a right amounted to a waiver of such right depended on the 
reasonableness of the delay. If, however, the contract contains a non-waiver clause, the issue of 
reasonableness of the delay becomes irrelevant. On this basis, the court in the current case held 
that the defence of waiver had to fail. 
The cases above were aimed at confirming how non-variation, non-cancellation and non-waiver 
clauses have been re-affirmed in our law of contract. Some of the cases have illustrated the strict 
interpretation of these clauses. In Palmer v Poulter,112 for instance, the court refused to allow a 
reliance on a non-waiver clause to include the right to enforce cancellation. This court decision is 
important in reflecting the courts’ strict interpretation of non-waiver clauses even though reducing 
the contract to writing in this case was a legislative requirement. What is also important to note 
from the case is the need to draft a non-waiver clause to include not only the right to enforce 
compliance with the contract, but also the right to cancel a contract and to invoke the necessary 
remedies where need be. 
This chapter has also shown how the Shifren principle became entrenched in our law. What can 
be seen is that this principle is not inflexible as some of the cases have illustrated that the presence 
of a non-variation clause does not necessarily determine the outcome of a case.113 This is discussed 
in greater detail in Chapter 5 which looks at the different opinions expressed on the potentially 
harsh consequences of applying the Shifren principle, as well as ways of circumventing such 
consequences.  
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CHAPTER 5 
 
ESCAPING THE POTENTIALLY HARSH CONSEQUENCES OF APPLYING THE 
SHIFREN PRINCIPLE 
 
5.1 Criticism of the Shifren decision  
 
After upholding the validity of non-variation clauses, the Shifren114 case was followed by a 
considerable amount of criticism.115 Some academics argued that the upholding of a non-variation 
clause would have the effect of limiting the contractual freedom of parties and that such limitation 
was contrary to public policy.116 It was argued that the decision failed to take into consideration 
the principle that “later agreements should take precedence over earlier agreements”, which 
essentially means that oral agreements made post the signing of an agreement must be given effect 
to.117 There was also fear that the decision would have the effect of non-variation clauses being 
included in standard form contracts.118 
Further criticism was that the court in the Shifren case failed to take into account that contracting 
parties are not always people who are knowledgeable about the law and are not always familiar 
with the terms of their contracts.119 It was also argued that the principle would allow parties to 
renege on oral agreements made, while the other party had relied on such agreement.120 It was 
further suggested that legislative reform would be necessary to curtail the harsh consequences of 
the Shifren principle.121 
Due to the potentially harsh consequences that may arise from strict application of the Shifren 
principle, authors looked at certain doctrines to assist.122 In that regard the doctrines of estoppel 
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and public policy were proposed. A waiver has also been said to assist in escaping the Shifren 
principle.123  
 
5.2  Legal principles used to circumvent application of the Shifren principle      
 
5.2.1 Waiver 
 
Over and above the definition in Chapter 2, a waiver has also been defined as “a deliberate 
abandonment, or surrender of an existing legal right by the right holder, acting with full knowledge 
of that right”.124 A waiver differs from a variation in that it relates to rights that have already 
accrued, whereas a variation changes the future obligations of the parties.125 It has thus been argued 
that where a party chooses to waive a right, such waiver cannot be said to amount to a variation 
and will thus not be affected by a non-variation clause. In the Impala Distributors case126, the court 
also stated that an oral waiver would be binding despite the presence of a non-variation clause in 
a contract.127 In this regard, the court made mention of two circumstances in which an oral waiver 
may successfully limit the Shifren principle. Firstly, “where the right waived stemmed from a term 
inserted solely for the benefit of the waiving party; and secondly in the case of a waiver of an 
accrued right flowing from a breach of contract”.128 An oral waiver of the requirement of writing 
itself may however not be effected.129 There is, however, great difficulty with relying on a waiver 
due to the presumption against the doctrine.130 Whether there was a waiver of a right or not is a 
question of fact and courts will not readily conclude that a party has waived a right.131 A non-
waiver clause will, however, prevent a party from relying on an alleged waiver.132 With the 
increasing tendency to include non-waiver clauses in contracts, this defence will become even 
more difficult to rely on.  
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5.2.2 Estoppel 
 
The doctrine of estoppel was also proposed to limit the strict and harsh application of the Shifren 
principle. There has, however, been difficulty with relying on the doctrine and this is because of 
the strict requirements for estoppel.133 It has been argued that it is unreasonable to believe that an 
oral variation will be binding if a contract contains a non-variation clause. Estoppel is also not 
allowed “if the result thereof is not permitted by law”.134 This means that where common law 
prevents oral variation of a written contract, estoppel cannot be used to give effect to such 
variation.135  
 
5.2.3 Public Policy 
 
A party can escape the application of the Shifren principle if they prove fraud, unconscionability 
or the violation of public policy.136 In Brisley v Drotsky137, Cameron J stated that where a party 
seeks to use the “writing only” requirement to attain fraud, courts will not permit this.138 The 
doctrine of public policy has been applied in case law to limit the Shifren principle which has 
demonstrated that the latter is not inflexible. This we see from some of the cases discussed in 
Chapter 4. 
In Barkhuizen v Napier, the Constitutional Court pointed out that when the validity of a 
contractual term is challenged on the basis of public policy, a determination needs to be made: 
“…by reference to the values that underlie our constitutional democracy as given expression by the 
provisions of the Bill of Rights. Thus a term in a contract that is inimical to the values enshrined in our 
Constitution is contrary to public policy and is, therefore, unenforceable”.139 
 
Ngcobo J further stated: 
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“…the proper approach to the constitutional challenges to contractual terms is to determine whether the 
term challenged is contrary to public policy as evidenced by the constitutional values, in particular, those 
found in the Bill of Rights. This approach leaves space for the doctrine of pacta sunt servanda to operate, 
but at the same time allows courts to decline to enforce contractual terms that are in conflict with the 
constitutional values even though the parties may have consented to them”.140 
 
Although the provision challenged in this case was not a non-variation clause, the court highlighted 
important points around the meaning of public policy. The case is also a reflection of how the 
Constitutional Court used the principle of public policy to infuse the law of contract with 
constitutional values.141 
While the court in Brisley v Drotsky142 held that the non-variation clause had to be enforced, 
the court also made important remarks on public policy. Cameron J acknowledged that in certain 
circumstances, a non-variation clause would not be enforced if such enforcement would be 
contrary to public policy.143 
The Nyandeni Municipality case144 from Chapter 4 is another example where the court allowed 
a departure from the Shifren principle. The court refused to enforce a non-variation clause as the 
enforcement thereof would have amounted to a violation of public policy. It was stated that Hlazo 
(the respondent) had sought to invoke the non-variation clause not for a legitimate purpose but for 
an ulterior purpose of delaying his dismissal and for financial gains. 
It is clear from case law that the seemingly rigid non-variation clause is not so inflexible. Case 
law has shown that non-variation clauses will not be enforced where such enforcement would 
amount to a violation of public policy. Courts will not allow parties to enforce non-variation 
clauses for illegitimate purposes. As much as there have been attempts to invoke the doctrines of 
waiver and estoppel to escape the application of the Shifren principle, not many cases have shown 
parties successfully relying on these. 
 
                                                 
140 Barkhuizen v Napier (n 25) at par 30.   
141 Kohn “Escaping the “Shifren shackle” through the application of public policy: An analysis of three recent cases 
shows Shifren is not so immutable after all” 2014 Speculum Juris 74 85. 
142 Brisley v Drotsky (n 61). 
143 Brisley v Drotsky (n 61). 
144 Nyandeni Local Municipality v Hlazo (n 70). 
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CHAPTER 6 
 
THE DEVELOPMENT OF THE REQUIREMENT FOR WRITING AND SIGNATURE 
 
6.1 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash145 
 
Recent developments in case law have seen the evolving of the requirement for writing and 
signature with the increasing use of electronic communication to implement and amend contracts. 
The case of Spring Forest Trading v Wilberry t/a Ecowash146 is the first case to confirm the validity 
of using electronic communication to amend or cancel a contract containing a non-variation 
clause.147 
Parties in this case had concluded a written agreement in terms of which Wilberry (Pty) Ltd t/a 
Ecowash (“respondent”) had appointed Spring Forest Trading (“appellant”) as its operating agent. 
The respondent was an operator of an “Eco Wash System” which operated from one of its “Mobile 
Dispensing Units” (MDU’s). The business involved washing of cars at parking lots of shopping 
malls, office parks, hotels and hospitals. The agreement gave the appellant the right to promote, 
operate and rent out the respondent’s MDU’s to third parties. The agreement further contained a 
clause in terms of which no variation or consensual cancellation would be effective unless reduced 
to writing and signed by both parties.148 A few months after concluding the initial agreement, the 
parties signed a further four subsidiary rental agreements which were subject to the respondent’s 
standard terms of business as set out in the initial agreement. These subsequent agreements also 
contained a similar clause for variations and cancellations. 
When the appellant struggled to meet rental payments in terms of these agreements, the parties 
met to discuss how they would proceed with the contract. Following the parties’ meeting, parties 
exchanged a series of emails in which they agreed to cancel their contract. 
In one of the emails, the appellant confirmed that one of the options available was to cancel the 
contract and walk away, to which the respondent replied that the appellant had to pay all arrear 
                                                 
145 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1). 
146 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1). 
147 Mupangavanhu (n 8) 853. 
148 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 4-5. 
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rentals prior to walking away from the contract. All emails exchanged between the parties had the 
sender’s name reflected at the bottom. The appellant subsequently paid all arrear rentals but 
continued operating its car washing business at the locations covered by the rental agreements as 
it understood all agreements to have been cancelled through email, and that the cancellation met 
the requirements of section 13 (3) of the ECTA for the cancellation to be reduced to writing and 
signed by the parties.149 
The respondent denied that the agreements had been validly cancelled and argued that the email 
exchanges were merely negotiations regarding the appellant’s breaches and did not amount to 
consensual cancellation as required by the agreements. It was further argued that if the email 
communication amounted to cancellation, that it did not comply with section 13 (1) of the 
ECTA.150 Section 13 (1) reads: 
 
“(1) Where the signature of a person is required by law and such law does not specify the type of 
signature, that requirement in relation to a data message is met only if an advanced electronic signature 
is used.” 
 
The respondent argued that the emails could not have amounted to a cancellation due to the 
requirement for an “advanced electronic signature” which did not appear on the emails. 
The court held that the emails amounted to a cancellation of the agreements and that what needed 
to be determined was whether the cancellation through email “fulfilled the requirements of the 
non-variation clauses to be in writing and signed by both parties”.151 The court confirmed as stated 
in the Shifren case152 and Brisley v Drotsky153 that when parties impose limitations on their freedom 
to amend or cancel contracts, they do so “to achieve certainty and avoid later disputes”.154 
The court turned to consider the implications of sections 13 (1) and (3) on the agreements 
between the parties. In doing so, the court confirmed the purpose of the ECTA, which is to “enable 
and facilitate electronic communications and transactions in the public interest”, and further 
                                                 
149 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 10. 
150 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 11. 
151 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 12. 
152 SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren & Andere (n 3). 
153 Brisley v Drotsky (n 61). 
154 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 13. 
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confirmed that electronic communication is governed by the ECTA.155 The court acknowledged 
that there are certain transactions that may not be generated electronically.156 It was further stated 
that a legal requirement for an agreement to be in writing will be satisfied “if it is in the form of a 
data message”, and that the email communication met this requirement.157 
The real dispute was “whether or not the names of the parties at the foot of their emails 
constituted signatures as contemplated in sections 13(1) and (3)”.158 In terms of section 13 (3): 
 
“(3) Where an electronic signature is required by the parties to an electronic transaction and the parties 
have not agreed on the type of electronic signature to be used, that requirement is met in relation to a 
data message if- 
(a) a method is used to identify the person and to indicate the person's approval of the information 
communicated; and 
(b) having regard to all the relevant circumstances at the time the method was used, the method was as 
reliable as was appropriate for the purposes for which the information was communicated.” 
 
The ECTA distinguishes between instances were signature is required by law and instances where 
parties have imposed this obligation upon themselves. Section 13 (1) as quoted above would 
require an advanced electronic signature. Where, however, the parties to an electronic transaction 
require this but they have not specified the type of electronic signature to be used, the requirement 
is met if a method is used to identify the person and to indicate the person’s approval of the 
information communicated;159 and having regard to the circumstances when the method was used, 
it was appropriately reliable for the purpose for which the information was communicated.160 
The respondent argued that section 13 (1) should be interpreted to include an instance where 
parties have imposed their own formalities in terms of a contract, and that the requirement for an 
advanced electronic signature should therefore apply. The court disagreed with the respondent’s 
argument and said that the requirement for signature in this case was not imposed by law but by 
the parties themselves, and further that in assessing the purpose for which an advanced electronic 
                                                 
155 Section 2 (1) of the ECTA; Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 15. 
156 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 16. 
157 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 17. 
158 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 17. 
159 Section 13 (3) (a) of the ECTA. 
160 Section 13 (3) (b) of the ECTA. 
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signature was required, it was apparent that it did not apply to private agreements. There was also 
no indication that either of the parties’ business dealt with contracts requiring advanced electronic 
signature. The court said that section 13 (3) applied to the facts of the case, to which the respondent 
argued that even if it applied, the emails did not constitute a separate electronic transaction as they 
pertained to oral negotiations about written agreements. The respondent argued that if the emails 
did constitute a separate transaction, that parties did not require an electronic signature as 
envisaged in the section, and that there was no reliable method used which identified the parties 
and indicated their approval of the contents of the emails.161 
The court held that the oral negotiations between the parties had been reduced to writing through 
emails and constituted a written and signed cancellation of the agreement. The court quoted section 
22 (1) of the ECTA, that “an agreement is not without legal force and effect merely because it was 
concluded partly or in whole by means of data messages”. 
The above case has confirmed that where parties have entered into a written contract containing a 
non-variation and non-cancellation clause and subsequently amend or cancel the contract through 
electronic communication, such amendment or cancellation may suffice if the requirements of the 
ECTA are met.162  
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
161 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1) at par 23.  
162 Van Eck “Non-variation clause: Shifren to the electronic age” 2018 Without Prejudice 16 17. 
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CHAPTER 7 
 
CONCLUSION 
 
Case law has illustrated that non-variation, non-cancellation and non-waiver clauses are valid and 
still part of the South African law of contract. While these clauses remain valid, courts also have 
a duty to advance and give effect to important principles of the law of contract such as the freedom 
of contract and pacta sunt servanda. Great emphasis was placed on non-variation clauses and case 
law illustrated that non-cancellation and non-waiver clauses are effective when coupled with a 
non-variation clause. 
The study reflected on interpretation of non-variation, non-cancellation and non-waiver clauses, 
as well as important principles underlying the law of contracts. Case law was used to confirm how 
non-variation, non-cancellation and non-waiver clauses have been re-affirmed in our law of 
contract. Some of the cases have illustrated the strict interpretation of these clauses. In Palmer v 
Poulter163 for instance, the court refused to allow a reliance on a non-waiver clause to include the 
right to enforce cancellation. This court decision is important in reflecting the courts’ strict 
interpretation of non-waiver clauses even though reducing the contract to writing in this case was 
a legislative requirement. 
What has further been illustrated in the study is the flexibility of the Shifren principle as some 
of the cases have illustrated that the presence of a non-variation clause does not necessarily 
determine the outcome of a case. 
Chapter 5 looked at the different opinions expressed on the potentially harsh consequences of 
applying the Shifren principle, as well as ways of circumventing such strict application of the 
principle. Case law has shown that non-variation clauses will not be enforced where such 
enforcement would amount to a violation of public policy. As much as there have been attempts 
to invoke the doctrines of waiver and estoppel to escape the application of the Shifren principle, 
not many cases have shown successful reliance on the doctrines. 
There is a great need for drafters to move away from blindly including standard clauses into 
contracts. As beneficial as it may be to insert these clauses in contracts, drafters must apply their 
                                                 
163 Palmer v Poulter (n 5). 
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minds to the consequences that may flow from the clauses. This is because contracting parties are 
not always legal persons and as such it is important for contractual terms to be properly explained. 
With the increasing number of electronic transactions, it is also important for drafters to take 
into account the requirements of the ECTA. The case of Spring Forest Trading 599 CC v Wilberry 
(Pty) Ltd t/a Ecowash164 illustrated that if contracting parties wish to exclude the application of 
the ECTA to their contract, they must expressly state this in their contract. 
It was important to also stress the reasons why parties choose to reduce contracts to writing, 
and include these clauses therein. It is ultimately the need for commercial certainty and the 
assurance of knowing that the other party will abide by their obligations in terms of the contract. 
This study was only focused on the requirement of writing and signature as a self-imposed 
formality and as such, there has not been any discussion around the requirement for writing and 
signature as a statutory requirement, with the exception of Palmer v Poulter.165 
It seems the simplest way for parties to escape disputes arising from these clauses would be to 
conclude oral agreements. This is however not practical because of the need to create certainty in 
modern commercial transactions. 
It has further been demonstrated that non-variation, non-cancellation and non-waiver clauses 
are more effective when they are all included in a contract. In the absence of a non-waiver clause, 
and as challenging as it may be, a party may attempt to rely on a waiver to escape the consequences 
of a non-variation clause. Where a contract has a non-variation clause but does not contain a non-
cancellation clause, such contract may be orally cancelled due to the argument advanced in Chapter 
3 that a non-variation clause should not entrench cancellation. Furthermore, where a contract 
contains both non-waiver and a non-cancellation clause but has no clause restricting variation to 
writing, such contract can be cancelled orally and a party can rely on an oral waiver because the 
absence of a non-variation means parties can vary any clause orally. This last point also applies to 
a contract containing a non-variation clause that does not entrench itself. 
The case of Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash as discussed in 
chapter 6 confirmed that where parties have entered into a written contract containing a non-
variation and non-cancellation clause and subsequently amend or cancel the contract through 
electronic communication, such amendment or cancellation may suffice if the requirements of the 
                                                 
164 Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash (n 1). 
165 Palmer v Poulter (n 5). 
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ECTA are met. It has been proposed that for parties to avoid uncertainty, they should expressly 
exclude the application of the ECTA to their contracts.166 An effective non-variation clause may 
thus be drafted as follows:167 
 
“No addition to, variation or consensual cancellation of any provision in this Agreement, including this 
provision, shall be of any force or effect unless reduced to writing and signed by both parties, and the 
parties agree that the application of the Electronic Communications and Transactions Act 25 of 2002 
shall not apply to this provision.” 
 
The above clause not only excludes the application of the ECTA but also entrenches itself and 
other clauses against oral variation and cancellation. This is extremely important because a non-
variation clause that does not entrench itself may be varied orally, which will defeat the purpose 
of having the clause in the contract.168 A non-waiver clause may then be inserted separately. A 
properly drafted non-variation clause will ensure that parties prevent disputes and uncertainty 
regarding variations, cancellations and waivers. 
As much as contractual disputes are inevitable, the principles laid down in case law pertaining 
to non-variation, non-waiver and non-cancellation clauses have laid a solid foundation which in 
turn provides a significant level of certainty on the approach of courts towards these clauses. 
Furthermore, while case law seems to attach more prominence to non-variation clauses, what is 
clear is that these clauses have different functions, their applications in most cases are interlinked. 
It would thus be advisable to insert them all in a contract.  
 
 
 
 
 
 
 
 
                                                 
166 Van Eck (n 162) 17. 
167 Van Eck (n 162). Van Eck proposes that parties must expressly exclude application of the ECTA to their contract. 
168 Joubert (n 13) 159; Christie (n 35) 448; Kerr (n 50) 140.  
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